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statement describing the subjects to be discussed and justification interchangeably.
Additionally, the meeting minutes do not appear to record the “complete” motion.

In light of the foregoing, we conclude that the failure to comply with the statutory
requirements for recessing into executive session violated the KOMA, it is a technical
violation. Notwithstanding our conclusion that the deficient motions for executive
session and failure to record the complete motion in the meeting minutes are technical
violations of the KOMA, we believe the well-established pattern of deficient motions and
incomplete recording of the motions in the meeting minutes requires remedial action.

2. Executive session for “attorney client privilege” did not include an attorney

Ms. Pemberton’s next concern is that during a special meeting on March 3, 2020, you,
as the county counselor, were not present in some way during an executive session held
for “attorney client privilege.”

On March 3, 2020, the commission had a special meeting during which it held two
executive sessions for “consultation with an attorney for the body or agency which would
be deemed privileged in the attorney-client relationship.” Although held for the purpose
of consultation with an attorney, the motions did not identify the specific attorney that
would be present. From this, Ms. Pemberton inferred that no attorney was present,
making the executive sessions improper, since such motions by the commission typically
state that you are present in your capacity as county counselor.

We asked the commission whether an attorney was present during these two executive
sessions, and if so, the identity of the attorney, how the attorney participated, and the
subject of the executive session. According to Chairman Oharah, Bradley C. Nielson of
Franke, Schultz & Mullen was present on the phone during the executive sessions. The
subject of the executive sessions was “obtain[ing] a second opinion regarding the legal
issues of the contract agreements. . . .”21 Only the attorney and the commission were
present.

The KOMA authorizes a public body to recess into executive session for the purpose of
“consultation with an attorney for the body or agency which would be deemed privileged
in the attorney-client relationship.”?2 However, the term “consultation” necessarily
implies the presence of an attorney.z Members of a public body cannot recess into an
executive session for consultation with an attorney without their attorney being present.
The KOMA does not require that a motion for consultation with an attorney identify
who the attorney is or how the attorney will participate in the executive session.

21 The contracts related to the Jayhawk Wind project. Jayhawk Wind granted the commission permission to share
certain confidential and proprietary information with this attorney so that it could obtain legal advice.

22 K.S.A. 75-4319(b)(2).

23 Id.



Letter to Justin Meeks
December 31, 2020
Page 7

Here, based on Commissioner Oharah’s statement, an attorney was present by
telephone for these two executive sessions. Because an attorney was present, the
commission did not violate the KOMA.

Although the commission did not violate the KOMA, it would have aided the public’s
understanding if its motions and the meeting minutes had identified the attorney who
would be participating in the executive sessions. Executive sessions held later that day
during the commission’s regular meeting listed who would be participating in the
executive sessions for consultation with an attorney, including you as the attorney. We
encourage the commission to take these concerns into consideration when making its
motions.

Because the commission did not violate the KOMA on this occasion, no further
enforcement action is warranted. We now consider this portion of Ms. Pemberton’s
complaint closed.

3. Third party present during executive sessions held for consultation with an
attorney

Ms. Pemberton’s next concern is that a third party, Alan Anderson, was present during
executive sessions held on March 3 (one session) and March 10, 2020 (two sessions) for
consultation with an attorney. Mr. Anderson is an attorney with Polsinelli PC and
represents Jayhawk Wind.

We reviewed the commission’s meeting minutes for these specific executive sessions,
and consulted with you to gain an understanding of what occurred on these three
occasions. You advised that Mr. Anderson

. attended segments of [these] executive sessions to communicate
information Jayhawk Wind considers proprietary and confidential . . . The
Commission and myself posed questions to Mr. Anderson, and Mr.
Anderson responded with the intent that his answer could include
confidential information. These sub-sessions qualify as executive sessions
under K.S.A. 75-4319(b)(4).24¢ Other segments of the executive sessions did
not include Mr. Anderson, and were held to discuss privileged matters
between the Commission and myself, relating to the legal obligations of the
County connected to the Jayhawk Wind development and to discuss the
proprietary information shared by Mr. Anderson. Mr. Anderson was not in
the Commission room for these conversations and the privileged
information discussed was not shared with Mr. Anderson. These sub-
sessions qualify as executive sessions under K.S.A. 75-4319(b)(2). Periods
where Mr. Anderson entered and exited the room are reflected in the

24 “(b) Justifications for recess to a closed or executive meeting may only include the following, the need: . . . (4) to
discuss data relating to financial affairs or trade secrets of corporations, partnerships, trusts, and individual
proprietorships. . ..”
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meeting minutes but the meeting minutes do not divide the executive
session into the sub-sessions held to discuss proprietary information with
Mr. Anderson and the sub-sessions held to discuss privileged information
without Mr. Anderson. . . .

You further explained that you “had to be present in [the executive sessions with Mr.
Anderson] because Mr. Anderson knew that the Commission was represented by an
attorney. We had a lot of legal information and details to work out between the
Commission and Jayhawk Wind that were proprietary. . ..” You also advised that you
consulted with both Mr. Anderson and another local attorney, Robert Farmer (who has
represented municipalities for over 40 years) when considering how to conduct the
executive sessions on these occasions. Additionally, you reviewed the relevant portions
of the KOMA, including K.S.A. 75-4319(b)(2) and (4). Finally, you argued that if the
executive sessions including Mr. Anderson were not proper under the provisions of
K.S.A. 75-4319(b)(2) concerning consultation with an attorney, they would have been
proper under K.S.A. 75-4319(b)(4) concerning financial data and trade secrets. You
argue that these efforts show the commission’s good faith efforts to comply with the
KOMA.

You submitted a letter from Mr. Anderson as a part of your response. Mr. Anderson
conceded that he could not have been, and was not, present during any portion of any
executive session used to provide your client, the commission, with legal advice.
However, he emphasized that the information Jayhawk Wind submitted to the
commission “involved confidential financial affairs and trade secrets and it was our
expectation that discussions involving that information would be appropriately
protected,” and thus was protected by K.S.A. 75-4319(b)(4).25 Mr. Anderson concluded
that “to the extent that the Commission did not specifically cite to subparagraph (b)(4)
as the justification for going into executive session[s] in which I was present, it is a
forgivable ‘technical violation’ . . . since subparagraph (b)(4) is a proper justification for
the executive sessions held with me present, the public did not have a right to hear those
sessions, so ‘the public right to know has not been effectively denied.”

As we explained above, under the KOMA, a motion to recess into executive session may
only utilize one justification, but multiple subjects may be discussed if those subjects
fall within the justification cited in the motion for executive session.?6 Here, we agree
that K.S.A. 75-4319(b)(4) provided an alternative basis on which to recess into executive
session to include Mr. Anderson. The difficulty is that the executive session motions
never mentioned this alternative basis. Moreover, only one justification may be utilized
for each executive session; the KOMA does not recognize executive session “sub-
sessions.” Each executive session must comply with the statutory requirements and

25 This included “information regarding the financial affairs of [Jayhawk’s] wind project, proprietary development,
management and operations information, turbine locations related to ongoing land acquisition, and other trade
secrets,” information that is not known outside of Jayhawk, its affiliates or agents, but that is integral to how they
all operate.

26 Attorney General Opinion 2018-1.



Letter to Justin Meeks
December 31, 2020
Page 9

stand on its own merits. This means that the commission was required to hold a
separate executive session each time it needed to communicate with or receive financial
data or trade secret information from Mr. Anderson, and then hold a separate executive
session to consult with you as its attorney.

We appreciate that what we describe may result in a somewhat cumbersome process
when recessing into executive session. However, the KOMA’s requirements are designed
to meet the ultimate public policy goal of ensuring an informed electorate by holding
meetings for the conduct of governmental affairs and the transaction of government
business that are open to the public.27

In light of the foregoing, we conclude that the commission violated the KOMA when it
recessed into executive session on March 3, 2020 (one session) and March 10, 2020 (two
sessions) using the justification for consultation with an attorney and included Mr.
Anderson in those executive sessions.

Although the commission violated the KOMA, we must also consider whether these
were so-called “technical violations,” as both you and Mr. Anderson suggest. As we noted
in our previous discussion of executive sessions, Kansas courts look to the spirit of the
law, and overlook “mere technical violations” where the public body has made a good
faith effort to comply, is in substantial compliance with the KOMA, and where no one is
prejudiced or the public right to know has not been effectively denied.

Here, the commission made executive session motions on these occasions that are
recorded in its minutes, even if the motions failed to comply with all the statutory
requirements, and cited the wrong justification; ultimately, there was a basis for the
executive sessions that included Mr. Anderson. The motions, and your efforts in advance
of the executive sessions, show a good faith effort to comply with the KOMA by ensuring
that the public knew some discussions would take place outside of public view and who
would participate in the executive sessions. We also take Mr. Anderson’s point that
arguably the public was not prejudiced by using the wrong justification for the sessions
he attended because in any event, the public did not have a right to hear what was
discussed during those executive sessions.

However, you suggested that the “segments” of executive sessions Mr. Anderson
attended were merely “sub-sessions” of the original executive session. This is not a
concept recognized by the KOMA, and demonstrates a fundamental misunderstanding
of the executive session process. Moreover, by failing to use the proper justification, the
public was ultimately not aware of the reason for the executive sessions.

In light of the foregoing, we conclude that the failure to identify the applicable
justification and hold separate executive sessions to include Mr. Anderson on these

27 See K.S.A. 75-4317(a).
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three occasions was more than a technical violation. Because of this, remedial action is
required.

4. Executive session for nonelected personnel did not pertain to a specific
employee

Ms. Pemberton’s final concern is that a May 19, 2020, executive session held to discuss
personnel matters of nonelected personnel that included you, the commissioners, and
the county treasurer was not justified because it did not pertain to a particular
identifiable employee.

On May 19, 2020, the commission held an executive session: “Jeff [Fisher] made a
motion to go into a 7 minute executive session for personnel matters of individual non-
elected personnel, Nick seconded and all approved, (the session included the
Commissioners, Justin Meeks and Treasurer Patty Love). .. .”

We asked the commission to explain what was discussed during this executive session
and to provide the name(s) of any individual employee(s) that was discussed. According
to Commissioner Oharah, the executive session was held to discuss work situations
involving two separate employees in the Treasurer’s Office. Without revealing too much
information, the employee matters discussed generally involved their office work
assignments, as well as the work assignments and duties of other individual office
employees.

Having reviewed Commissioner Oharah’s explanation, which included the names of the
two employees and specific details about each individual situation, we are satisfied the
executive session properly used the nonelected personnel justification set out in K.S.A.
75-4319(b)(1). Because the commission’s use of this justification was proper, it did not
violate the KOMA .28

Because the commission did not violate the KOMA on this occasion, no further
enforcement action is warranted. We now consider this portion of Ms. Pemberton’s
complaint closed.

Conclusion

In light of the foregoing, we conclude by a preponderance of the evidence that between
February 20 and June 9, 2020, the commission violated the KOMA when it failed to
comply with the statutory requirements for recessing into executive session on 56
separate occasions, but that these are technical violations because the motions
substantially complied with the KOMA. We further conclude that on March 3 (one
motion) and March 10, 2020 (two motions) the commission violated the KOMA by

28 Although the justification was proper, the commission’s motion still did not satisfy the statutory requirements for
recessing into executive session for the reasons we previously described.
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recessing into executive session using the justification for consultation with an attorney
and including Mr. Anderson in those executive sessions, and that by failing to use the
proper justification, the public was ultimately not aware of the reason for the executive
sessions.?? We further conclude that remedial action is required to resolve these
violations.

The commission has no prior KOMA violations. In its response, the commission detailed
its efforts to comply with the KOMA during the pandemic, and has made some
adjustments to its operations, including broadcasting its meetings on Facebook Live. It
also expressed that it was open to formal KOMA training, especially to help its new
commissioners, but that it might be difficult to arrange training due to the pandemic.
However, we note that even after the failure to comply with the requirements of K.S.A.
75-4319(a) was brought to its attention, its motions for executive session do not
consistently comply with the statutory requirements.

After due consideration of the facts, we believe remedial action is required to ensure
compliance with the KOMA. We have concluded the imposition of a civil penalty3? as
authorized by the KOMA is warranted. However, we have determined not to impose the
maximum amount permitted by law. This is due in part to the commission’s recognition
that it needs KOMA training. However, we believe the imposition of a civil penalty is
an important reminder to the commission of the significance of the KOMA and its
obligations under the Act.

Therefore, we are seeking the commission’s voluntary compliance through the means of
a Consent Order as provided for by the KOMA .31

We have enclosed the Consent Order for the commission’s review. The Consent Order
requires the commission to acknowledge the KOMA violations. It also requires
Commissioner Oharah, Commissioner Fischer and former Commissioner Ruhl to pay a
civil penalty in the amount of $50.00 each; this amount is to be paid individually and
not from commission or county funds. The commission also agrees to comply with the
KOMA. The $50.00 civil penalty assessed to the commissioners and former
commissioner will be waived if they receive KOMA training on or before April 1, 2021,
and provide written proof of attendance within ten days of the training.

Given recent election results, it appears that in the near future, the composition of the
commission will change.32 Commissioner Oharah will be the only member remaining on
the commission who was present when the KOMA violations described above occurred.
However, the need for training will remain. Because of this, we also encourage the newly

29 See K.S.A. 75-4320(a) and 75-4320d(a).

30 K.S.A. 75-4320(d)(a)(1)(A)@G1).

31 K.S.A. 75-4320d(a)(1).

82 Tt appears on or about the second Monday in January 2021, there will be another new commissioner. In District 2,
Jim Harris will replace Commissioner Fischer; in District 3, Commissioner Beth has already replaced former
Commissioner Ruhl. See K.S.A. 19-219.
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elected and appointed commissioners, the clerk, staff and others who provide support to
the commission to participate in the training.

Our offer of a Consent Order as authorized by K.S.A. 75-4320d(a)(1) is effective up to
5:00 p.m. on Monday, January 11, 2021. We recognize that this is a short deadline.
However, because of the upcoming change in the composition of the commission, we
believe this is necessary. Because it meets regularly, we still believe this will offer the
commission sufficient time to review this matter. If additional time is needed to discuss
this matter, the commission may wish to call a special meeting.

If the Consent Order is approved, please have Commissioners Oharah and Fischer, and
former Commissioner Ruhl sign where indicated and return the Order to me. I will
obtain the necessary signatures from our office and provide you with a copy for the
commission’s files. You do not need to complete the dates on the first page or the
certificate of service on the last page. We will insert the dates when the Attorney
General executes the Consent Order.

We note that this office periodically offers training on the KOMA. You may find more
mformatlon about upcommg training on our website: liftps//ng ke cov/open-
covernmentupcontine-training, The Kansas Association of Counties also offers KOMA

trammg, and has been offermg virtual sessions during the pandemic.

We thank you and the commission in advance for your continuing cooperation. Please
feel free to contact me at (785) 296-2215 or |i:a mendoza o ag ks gov with any questions
or concerns.

Sincerely,

OFFICE OF KANSAS ATTORNEY GENERAL
DEREK SCHMIDT

Assistant Attorney General
Director, Open Government Enforcement Unit

Enclosure (Consent Order)



